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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 44-63 are rejected under 35 U.S.C. 102(b) as being anticipated by Shah 
(3,801,280). This rejection was previously applied to claims 1-5, 7-13, 15, 16, 18-23 and 
25 in Paragraph 4 of the Office Action mailed 3/8/07. It now applies to new claims 44- 
63. Please see Response to Arguments below. 

3. Claims 44-46 and 49-63 are rejected under 35 U.S.C. 1 02(b) as being 
anticipated by Zuellig et al. (6,126,904). This rejection was previously applied to claims 
1-17, 21 and 23-43 in Paragraph 5 of the Office Action mailed 3/8/07. It now applies to 
new claims 44-46 and 49-63. Please see Response to Arguments below. 

Response to Arguments 

4. The Examiner has removed the previous rejection under Nielsen in response to 
Applicant's arguments submitted 5/17/07. 

5. Applicant has argued that none of the remaining references teach non- 
contacting actuation of sample carriers. The Examiner respectfully disagrees and 
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submits that Applicant's Arguments are beyond the scope of the claim as written. Claim 
44 now broadly recites a means for supporting a sample carrier and a drivable 
component attached to the sample carrier. The drivable component may include an 
element that can be actuated from outside the container. 

(A) Zuelliq 

The Examiner notes that "sample carrier" is a broad term that is defined by 
function and not structure. Applicant has not claimed an element defined by its 
structure. Therefore, anything that may carry a sample would meet this limitation. A 
capsule or gel or even a simple liquid/solid mixture that contains a sample would be a 
"sample carrier". The element that receives the capsule of gel or mixture would be a 
"sample carrier supporting means". In the case of Zuelling, the Examiner considers the 
agitation element (#35) to be a "sample carrier support means" having a "drivable 
component" attached to it. The agitator element is comprised of a drivable inner portion 
- a magnetic or ferrous plunger, stir bar, ban, bead, column or disk (column 7, lines 63- 
65) and an outer portion that can support a sample carrier - an inert material having 
surface modifications such as grooves dimples and vanes (Figure 1C, column 8, lines 8- 
22). The outer portion is capable of receiving a sample carrier in the forms mentioned 
above - whether as a coating of the simple solid mixture or by placing a capsule 
between the fins of one of the agitation embodiments. When the inner magnetic portion 
is driven by the externally position magnet (500), the outer portion moves as well. 
Therefore, when agitation element (#35) is actuated, it moves a driving component and 
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a sample carrier supporting means together, as required by claim 44. In claim 46, 
Applicant adds broadly claimed first and second "support members" for the "sample 
carrier supporting means". The Examiner considers the fins shown on the bottom 
example from Figure 1C as meeting this limitation. 

(B) Shah 

The Examiner again notes that "sample carrier" is a broad term that is defined by 
function and not structure. Applicant has not claimed an element defined by its 
structure. Therefore, anything that may carry a sample would meet this limitation. A 
capsule or gel that contains a sample would be a "sample carrier". The element that 
receives the capsule of gel or mixture would be a "sample carrier supporting means". In 
the case of Shah, the Examiner considers the filter element (#8) to be a "sample carrier 
support means" having a "drivable component" attached to it. It may be considered a 
"sample carrier support means" because it may contain a capsule or gel within the area 
inside the filter. It has a drivable component comprised of the magnet (16) in the base 
(9) portion. The Examiner considers the base (9) and top (11) portions to be first and 
second "support members". They may be adjusted by changing the level of 
compression applied to the cushion member (23) or sealing ring (18). 

6. Applicant has argued that the previously submitted replies have pointed out the 
meaning of "sample carrier" and "means for supporting a sample carrier" (page 8, lines 
9-13). Applicant's arguments, however, are directed to a structure that goes beyond the 
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structure which is conferred by giving those terms their broadest meaning as is required 
by the Examiner. That is, given Applicant's use of functional language, the Examiner 
need not find the structural element being argued by Applicant when the element is 
claimed as a functional limitation. If the element cited by the Examiner is capable of 
meeting the claimed function, then that element anticipates the claimed element. The 
Examiner suggests adding at least some minimal physical structure to the "sample 
carrier" and "sample carrier supporting means" elements of the claim(s). As the claim is 
currently written with broad, functional limitations, the Examiner fails to see how 
Applicant's device is distinguished from any apparatus that simply has a container with 
an element having an embedded or attached magnet as long as the magnet can be 
moved in a fashion that moves the magnet and the element has hold a solid gel or be 
coated. These elements are capable of meeting the broadly defined functional 
limitations of the claim. 

Conclusion 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dwayne K. Handy whose telephone number is (571 )- 
272-1259. The examiner can normally be reached on M-F 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill Warden can be reached on (571)-272-1267. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



DKH 

August 6, 2007 




